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2 INTRODUCTION

3
Since the dawn of the ice age, W alker l-nk'e, an arm of the Pleistocene T mke

4

5 I mhontan, hms graced the desert landscam  of M ineral County. n roughout pre-

6 recorded human history and into the twentieth century
, W alker I mk'e continued to

7
support the naturally occurring Cutthroat Trout, l mhontan suckers, and tui chub,

8
enough so that the Indian tribes living on the banks of this lake were actually named9 

,

10 for their consumption of the bounty of the Imbe. W alker Imke is a terminal lake fed '
;

1 l b the waters of the W alker River
. n is river represents 84% of the lake's source ofQ y

J
.
8 sz 1 2
@N # recharge with the balance made up from rainwater and groundwater. (See,X

v- 13

te 14 Declaration of Kelvin J. Buchanan already filed 10/25/94, hereinafter referred to as,jf:
: m . .# 
. @ 15 Buchanan Declarauon .)

o # *
C) g tr# 1 6m In 1981

, there were a series of events beginning with the relemse of sediment-= &c
x * 17d

aX : laden irrigation water from Bridgeport Reservoir. n is dewatering of the Reservoirm 
x P 18K

w

R i resulted in Iitigation by upstream interests, initiated by the State W ater Resources* 19
m

20 Control Board of California (SWRCB), which initiated the total loss of the sshery at
21

W alker toke, quickly and certainly, without further consideration. By the actions
22 . @

taken to retain minimum levels at Bridgeport Reservoir, a man-made trout fishery, the23

24 SW RCB essentially decreed a death sentence to W alker l mke, a naturally created trout

25 fshery
.

26 .
Simultaneously, in conjunction with this action by the SW RCB, the W alker '27

2s River Irrigation District IWRIDI, manager of storage and irrigation allocations along

1
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.. 't 9 . .1-.. Y .

1 the River, has faiio in its stewardship. WRID has failed to mitigate waste of water
2 resources along the River, failed to monitor and require returns of irrigation water to
3

the river channel, and failed to require that the diversions be technically ev cient,
4

5 thereby, preserving the river to the extent possible with twentieth century technology.

6 n is failure has reduced the available waters to flow through the W m er m ver to

7
w m er tmbe. (See, Buchanan Declaration.) WRID has also allocated more water for

8
. irrigation then contemplated at the time the decree in C-12.5 was adopted. (Headley,9 

,

10 Economic Study of W alker River Irrigation Distlict.)

11 n e state of Nevada hms failed to enforce the water pollution laws and issuedQ
J8 
,z 12ït 
v certiscates for diversions that allowed allocauons to greauy exceed the waters of the
gp 13pg
w 14 River actaully available which deprives any natural or excess flows from reaching1 f :

;'j . .. 
. . 15 w alker I-qkz. w RI'D, the State of Nevada, and the W alker River Paiute Tribe tthe

o g &
O Z V 16 w-rribeœl have not contracte

,d witll tlte United states to install and maintain accuratem & n
w e 17d 

mI : g measuring devices along the w alker m ver so that lawful and prom r allocations ofm 
18tq x tr-

e ï water wi
.ll be made tsee, Declarauon of Buchanan). As a result, walker Imk'e has-,. 19

m
20 been denied flows that might have suw ived the treacherous path along the River to its

21
inlet.

22
W ithout sum cient flows through the W alker River arriving at W alker Imke, the23

24 I mk'e has dropm d so precipitpusly that, some scientists predict, within two years the

25 Imk'e will not be able to support its naturally occurring ;sh population tsee
,

26
Declaration of Buchanan). Mineral County dem nds on this repource for recreation,

27
a,s wildlife habitat, and other economic and aesthetic reasons for both the citizens of

2
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. 1 M ineral County and the users of the Imkz.

2 M ineral County requests intervention into this case in order to represent
J

interests for the preservation of this irreplaceable natural resource, W alker Iok'e,
4

5 which is nearly totally dem ndent on adequate flows from the W m er River.

6

7 H
.

8
ARGUM ENT '9

10 A. MINERAL COUNTY MEETS THE REQUIREMENTS .
FOR INTERVENTION AS OF RIGHT UNDER RULE '

l l 24(aj(2)
. F.R.c.P.Q

e Jé 12
It 1 M ineral county Has Not oelayed in M ovingm
x >  .

>
z '-é 13 to Intervene in the Pertinent Federal Case1 t, Affecung the Adjudicauon of the waters off 
: 141 

.. - the w alker River. case c-125.
c: I 7 1 5
o 4 & Intervention as of right under Rule 24(a)(2) Federal Rules of civil
m .Q : V 1 6
B -'' 1:1 ' i

res that ti. applicant claim an interest, tl,e protecuon of wluch may as-., 17 procedure requk' -, 
-

m : g- > L:' 18 tical matter be impaired or imm ded if the lawsuit proceeds without him
. n ea prac

. 19
.2 Ninth circuit hms enunciated the test to be administered for applying these elements of
m

20

Rule 24, F.R.C.P.: :21

22 We (the 9th Circuit Court of Apmals) apply a four-part test
under this rule: (1) the motion must be timely; (2) the23 

. jew knterestapplicant must claim a signifcant protectab
24

25 lRule 24 Federal Rules of Civil Procedure: (a) Intervention of Right. Upon timkly ,
application anyone shall be m rmitted to intervene in an action: (2) when the applicant26 :
claims an interest relating to the prom rty or transaction which is the subject of the

27 action and the applicant is so situated that the disposition of the action may as a
practical matter impair or imm de the applicant's ability to protect that interest, urlless28 

, j, existing parties.the applicant s interest is adequately represented y

3
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. 1 relating to the promrty or transaction Which is the subject
of the action; (3) the applicant must be so situated that the2
disposition of the action may as a practical matter impair or

3 imm de its ability to protect that interest; and (4) the
applicant's interest m ust be inadequately represented by the

4 arties to the action
. Sierra Club v. U .S. E.P.A., 995 F.2dP

5 1478 (9th Cir. 1993) at page 1481 .

6

7
M oreover, Rule 24, F.R.C.P., is to be liberally applied:

8
n e rule is construed Mbroadlv in favor of the aoolicant.s for9 

. ierra club v. -u
.s. E.p.A., sup J -a at pageintewenuon. s

10 1481. .

11Q

.
8 sz 1 2

oi # Taking the elements of the Ninth Circuit's test seriatim, and then1 '; a 1 3# 
ring that by the liberal construction to be given Rule 24, F.R.c.p., it is evident< w temmj é : 14

;'/ mc: . * 15 that Mineral County satisseci the requirements of Rule 24, F.R.C.P., and should be
o # &
o g *4. 1 6m allowed to intervene ms of right in this case as develom d, below .
* 4 c

. en 17f
aI tl A decision on ti,e appropriauon of the waters of the w alker River

m x # 18K
w

R ï materially affects tl,e preservation of w alker lok'e. M ineral County cannot protect the. 19
m

20 interesa of the Imke unless it can represent those interests in the present litigation.

21 k
n e Court must, in its discretion, based upon the circumstances,

22
determine if the motion to intervene is timely:23

24 Timeliness of intervention is a matter for the sound
discretion of the t11a1 court, NAACP v. New York, 41325 

2591 2602.03, 37 L.Ed.2d 'U .S. 345, 365-66, 93 S.Ct. ,
26 648(1973), but a court should be more reluctant to refuse

when intervention is sought of right, as here. Urlited Sates
27 v American Telephone and Telegraph Co

., 642 F.2d 1285, '
p,g 1295 (D.C. Cir.1980). Williams and Humbert Limited v.

4
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. l W .&H. Trade Marks flersey) Ltd., 840 F.2d 72 (D.C. Cir.
1988) at pp. 74-75.2

3 n e Ninth Circuit has also set forth the standard for assessing the

4 timeliness of a motion to intervene:

5
In determining Whether a motion to intervene is timely, we

6 evaluate three factors: (1) the stage of the proceeding at
which an applicant seeks to intervene; (2) the prejudice to7
other parties; and (3) the reason for and length of the delay.

8 County of Orange v. Air California, 799 F2d 535 (9t.h Cir.
1986), cert. denied. 480 U.S. 946, l07 S.Ct. 1605, 949
L.Ed2d 791 (1987) (citing United States v. Oregon, 745 ,

10 F.2d 550 (9th Cir. 1984). '
i

11 sierra club v
. U -s. E.p.A., supra at p. 1481.Q

1 $z 1 2
Gh r Without a doubt, Mineral County's motion under Rule 24,j Oj e-xs I 3

< - t7e 14 F.R.C.P. is timely, first and foremost, because M ineral County began the process for

j : : .J m
e: . * 15 intervention as soon as the Com missioners learned of the litigation. M ineral County
o # K
o g t# 1 6m had no knowledge of the litigation until September 1

, 1994, and hms never had writtenœ & :
- eq 17'N e..xX 
: % notice by any of the other parties of this litigation tsee, Declaration of Herman F.m 

lsx X t,
? 1 Staat already filed 10/24/94). The County has clearly acted immediately upon the* 19

m
20 information

, once supplied them . n e County's immediate actions could not be

21
construed as dilatory or less than vigilant in protecting their rights. Rule 24,

22
F.R.C .P., demands no more of a potential intervenor in the timely ptirsuit of a claim .23

24 ' Furthermore, M ineral County se'eks to intervene in these

O  i gi' ven to other parties that may wish to .proceedings at a time that notice is be ng
26 . '

intervene. By N ovember J.5, 1994, the Tribe, Plaintiff-lntervenor, will give notice to
27
2g all surface water diversion license holders of the W alker River, pursuant to order of

5
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V 'à3 1994 Stipulation and 0' réer for Enlargement of Time). After. l the court fsee, ay , ,

2 this Notice any œ 1115e,d holder may wish to intervene to protect his interest or water
3

diversion. M ineral County's intervention at this time will not be any different than
4

5 the other potential interventions that may join after this Court ordered notice.

6 M oreover
, these proceedings have not progressed to an agreement

7
' on the merits or substance of the cu e. Neither actual diversions, the request by the

8
Tribe for additional quantities, the unlawful conditions imposed upon the W alker9

10 River Irrigation District (''WRID>) by the SWRCB, nor the change of diversion

1 1 ted by W RID has been heard, nor hms discovery been commenced by any of theQ reques

1 sz 1 2
o% r parties. n e preliminary stage in the proceedings also argues in favor of intervention.j Oj a-xg 1 3

'< !2e 14 See. M ille Lacs Band of Indians v. State of M inn., 989 F.2d 994 (8th Cir. 1993).1 f :: 
m

# . * 15 No prejudice to other parties could possibly arise because of the
o # K
(D g '''xy 1 6
m 4 gk intervention of Mineral County. 11 presence will not cause to unravel a complexX
- rn 17
X lQ ? settlement since none has been completed and entered into by the parties

. n e parties* 18tq X t, 
.

? ï will remain essentially in the same position as if Mineral County had intervenedxt 19
.2

20 earlier
. see, U .s. ex rel. M cGough v. Covington Technologies

, 967 F.2d 1391 (9th
21

cir. 1992).
22

Each element of the three-pronged timeliness test set forth in the23

24 Sierra Club case is manifestly satissed, here. n ere is no plausible basis for denying

25 the motion of M ineral County to intervene because it is delinquent. Having engaged
26

counsel, approved it-s intervention and voted to go forward to protect the interest.s of27

28 W alker 1 mk'e within less than 60 days from the date M ineral County learned of this

6
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. 1 litigation, M ineral. County has been diligent. For these reasons, the intervention of

2 M ineral County is timely and should be allowed by this Court.
3

4

5 B. M INERAL COUNTY HAS A SIGNIFICANT
PROTECTABLE INTEREST IN THE PRESERVATION

6 OF W ALKER LAKE '

7
1 . M ineral County Has W ater Rights in the

8 Sum lus Flows of the W alker River n at
Directly Feed the W aters of W alker l -qk'e and,9
M oreover, M ineral County Asserts thè Right

10 to M inimum Sustainable Levels in W alker '
Imke on Behalf of the Public. '11 

'Q
8 Q 12 Mineral Couniy is the only party representing the preservation of
* >

> '-- 13 w alker Imke. Nevada State Law recognizes that recreational pumose is a beneicialz 8
t,j' : 141 

j: p. use, NR.s 533.030(($. n is recreational, benescial use can
. 
be a l'ight to

,
floFs Lq sittl

$: . * 15
(D # & without the requirement of diversion fw m the source

. A similar fact situation arose inO g V 16
; 4a
x m rn 17 Humbolt County, Nevada:
m : 8
& X Qe 18 ' Imk.e applicati

on is for a water grant to waters ofn e BlueR i 
Blue Imk'e Lq situ, in place ms a natural bY y of water. n e. o 19

= BLM  manages the land surrounding the lake and desires thism
20 water right to assure maintenance of Blue Ioke for public

recreation and fishery purposes. .21

22 state v. Morros, 766 P.2d 263, 265 (Nev. 1988). '
23 'Th

e State of Nevada recognizzs the recreational purpose and the
24

Lq situ appropriation. Pursuant to this recognition, the State of Nevada issued a25

26 certifcate for 795.2 Cfs to the Nevada Department of Fish and Game (now the

27 Department of W ildlife) on December 28
, 1983, for W alker I-mk'e. n e Department

28

7
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. 1 of wildlife holds the certiscate in trust for the beneft of Mineral County. (See,

2 * . M
emorandum of Point.s and Authorites filed 10/24/94.) n is trustExhibit A to

3 .
relationship where a state agency holds rights for the benest of the public has been

4

5 recognized by other states. Permit No. 36u72*  In the Name of the Idaho Department

6 of Parks & Recreation
, 828 P.2d 848 (1d. 1992).

7
n e Court has precedent to determine such matters of a ewater

8
duty for public recreation.?9

10 n e court need not allow the issue to lie unresolved; if the
)

11 united states (in the insunt cmse
, the state of Nevada) isQ

a ,
-
8 vz 1 2
ô1 * illing to represent the putllic, anyone with standing who 'to r- UnW

13

Ce 14 can adequately represent the public's interest may bej f :
r'/ m# 
. * 15 allowed to do so. (Parenthetical added.) United States v.

o # &
o g j! 16 .; 

.); n Aloine taand & Reservoir Co., 697 F.2d 851, 860 (9th Cir.
- 

-

.= ee'ee' l 7
X
pn l @' 1 9 8 3) .v
x I t, 1 8
R i* 19

.8
m

20 n e sute of Nevada has failed to come forward to enforce its

21
public trust responsibilities to preserve minim um flows to the lake and failed to protect

22 I

the water quality of W alker Iobe. M ineral County will allege that it is the only party23

. 24 representing such responsibilities. j

25 M ineral County will also allege that the Court should review the
26

allocation in the C-125 decree of 1936 to determine if the waters of the W m er River '
27

' 

2g are being put to benelcial use.

8
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. 1 'fhe Court must determine benescial use from the circumstances

2 before it. United States v. Alpine I-and and Reservoir Co., supra. Benescial use is a
3

dynamic concept and should not allow wmste. Circumstances in 1994 are different
4

5 than in 1936 when the W m er River Decree was. last considered; different, in that

6 society has determined that preservation of our natural waterways are critical to

7
environmental balance and ecological survival. A summary of the conflict between in-

8
stream flow preservation and appropriative rights is found in Johnson, lReallocationN9

10 Volume 2, Chapter 16, W ater and W ater Riehts.

11 A reallocation of the waters of w alker River is required toQ

=1 -yz 1 2
xoi ; preserve the public's right to the natural bM y of water existing in M ineral County

' j -> '-.g 1 3 .z
< - !De 14 known as W alker Imbe. n e State holds land in it-s sovereign capacity in trust for the
j : :J m
# . * 15 public purposes of navigation and ssheries. Any conveyance of trust prom rty to a
o # &
1 g *'xy 1 6m private individual, as in the case of a certiscate of appropriation for waters, is subject* 4 :

- .c1 rn 17
t1 g to the public trust and the state remains trustee with the duty to sum rvise the trust.k: 

18x x t,

? ï 19 see
, National Audubon society v. Sum rior Court, 33 Cal.3d 419, 189 Cal.Rptr. 346,*

m
20 658 P

.2d 709 (Ca1. 1983). Mineral County requests intervention to insure that the
21 k

State of Nevada m rforms its duties and obligations as trustee of the waters of W alker ',
22 '.

l-mke for the benest of the public.23

24 / / /

O  / / / i

26 I
///

27

28 .

9
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. 1 2. M ineràl County Has a Great Financial Stake
in the Prom rty Values of M ineral County's2
Taxable Private Prom rty, W hich Are

3 Inexorably Attached to the Presence of
W alker Imk'e and W ould, Likewise, Be

4 Devalued by Loss of the Imk'e.

5
M ineral County has the right to tax the prom rty of the private

6
owners situated in and around W alker lmk'e since it is totally located within the7

8 political and legal boundaries of the County. N .R.S., Section 244.150. Any

9 'devaluation of the prom rty values in M ineral County because of loss of W m er lmbe I

10
will substantially reduc,e the budget of M ineral County which is dem ndent upon

1 l
U tax revenues tsee

, Declaration of M arlene Bunch, hereinafter referred to as8 12 Prom rty
x:

s.m s r-
& > @- 13 oDeclaration of Bunchy/ already fle,d 10/25/94). ln ese taxing and regulatoryz
'< - te
: 141 ;,j ! interests are inherently rim for protection by intervention as a practical means for a

# . * 15
C) # 8 political subdivision to protect its Gnancial and administrative affairs. Scotts Valley
Q : V 16; 4

:eeï 17 Band of Pomo Indians of the Supar Bowl Rancheria v. U.S., 921 F.2d 924, 928 (9th
x 4 :
N X t, 18 cir 1990)

. M ineral county will allegi the subsuntial loss of value of prom rty within '
a ï '*. 

. 192 
it-s borders if w alker I-qk'e ceases to be a viable fishery.m

20

21

22 3. M ineral County Has a Signiscant Protectable ;
Interest in the Recreations W ildlife Habitt,23
Aesthetic and Other Economic Concerns n at

24 Support M ineral County Because of the
Presence of W alker I mke.

25 '

26 M ineral County has participated in many federal and state actions '

27 to preserve and enhance the lmbe
. (See, Exhibit >Bœ to Memorandum of Points and

28

10
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. 1 Authorities sled 10/15/94.) Mineral county haj always been very interested and

2 k. tters tsee, oeclaration of Buchanan). Likewise, the federal courtsacuve in I.,s e ma
3

have recognizzd these are signiscant protectable interests justifying the right to4

5 intervene by other public agencies that have actively participated in the issue that will

6 be affected by the litigation. See. Sagebrush Rebellion. Inc. v. W att, 713 F.2d 525

7
(9th Cir. 1983).

8
M ineral County has a more critical concern than a public9 

,

10 advocacy group as wms the intervenor in Saeebrush Rebellion in protecting the :

11 interests of its citizens and the users of w alker Imk'e
. A substantial m rcentage of

u8 4
, 12ït 
r M ineral county's businesses is related to w alker tmk.e and its avagable recreationm x

>z '-'g 1 31 t, (see, Declarauon of Louis nompson mereinafter referred to as ooeclaration ofz- 141 
,j 1

4 . * 15 n ompsonl) already filed 10/25/94). Signiscant decreases in the revenues to these
o ï @)
o g '''v 1 6 .m businesses have been realized already because of the damage to the lmke by the loss
x &a
- .<. 17.N .-.X 
: v of flows into the t-qke from the w alker m ver. (See, Declarations of Bunch and* 18

x x e
q j i. 19 n ompson.)

m
20 n e loss of flows of the w alker River into w alker Imt'e has so

21 .
degraded the quality of the water of the lok'e that 5sh no longer flourish and other :

22
wildlife have disdained to make W alker lmk'e their home or transient stop in migratory23 

.

24 journeys. Besides the inability for the businesses to survive because of the loss of
.. Ië

25 fi lung in the lokz
, other tourists are lost because tile pathetic condition of reduceds

26 l
Imk'e levels dœ s not entice those who came before to witness the pristine beauty of .

27

the Imbe and the abundance of watedowl and other wildlife present. Tourists do not28

. t .

11
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. 1 come to witness the àeath of a I .Rke.

2

3 .
Only M ineral County is so affected by the loss of tourism and the '

4

5 presence of a naturally occurring desert lake with the exceptional beauty of the water

6 itself and the incumbent wildlife populations. n e loss of the familiar view of the

7
Imk'e to a community that has little else in it-s vista cannot be measured in prom rty '

8
terms alone, but m ust also be measured in aesthetic, environmental, and historical9 

.

10 terms. Flows from W alker River are the only means by which W alker T >ke can be 'h

11 'Q rejuvenated and maintained. (See, Declaration of Buchanan.)
J8 
.z 12ït 
r wm he determination of whether an interest isX

> & 13 sumcient for Rule 24(a)(2) purposes is colored to some
Z g..... 14 extent by the third factonwhether disposition of the action

ï ï' : may, as a practical matter, impair or imm de the applicant's,:ï m .4 . . 15 abihty to protect its interest. Conservation taaw
o # * Foundation v. Mosbacher, 966 F.2d 39 (1st Cir. 1992).o g *.. l 6
m 4 .g)X

e 17
4 : n e U.S. Supreme Court allowed the intervention (certain IndianQ 18

tq X te
? E 19 tribes who had claims in the Corado R. adjudication) on similar grounds ms Mineral*

m
20 county alleges herein

. ''Accordingly, the Indians' participation in litigation critical to

21 k
' their welfare should not be discouraged./ Arizona v. California, 460 U.S. 605, 615, '

22 l
103 S.Ct. 1382, 1389 (1983). Miheral County is not a party to the original decree23

24 nor had it suffered any injury at that point in history regarding degradation of the :

25 Imk'e
. M ineral County will contend the original decree omitted reference to W alker l

26 )
Iok'e. M ineral County will ask this Court to interpret and me ify the Decree, if

27
, ' I

,,8 necessary, in light of Mineral County s substantial injury. Mineral County dœ s not

12
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. 1 believe that the original decree gave the upstream users the right to de-water W alker

2 lmk'e. (See, Nebraska v. Wyoming, l 13 S.Ct. 1689 (1993).
3

One of the allegations of the M ineral County position is that the
4

5 waters of W alker River are allocated beyond the capacity of the River, leaving no

6 natural flows Ieft to enter the Imke. n e instant litigation is where the issues of

7
allocation will be adjudicatod. Mineral County must be allowed to intervene in order

8
to preserve and protect W alker 1 >k'e in the forum where reallocations can and will be9

10 determined, the instant case. i

1 1

8 I 12
.x: : c MINERAL couxn Is NoT ADEQUATELYl k G' 13 RspltEsExerso BY ANv oF THE PRESENT PARTIES

7 1 E j4 To THE LITIGATION
j : :

;k mq: . * 15 M ineral County may very well have interests coincident with some of the
o % &
O : 9 16 parties to the present Iitigation to contest the right of the SWRCB to entrap flows to; 4

v= 17
: @- protect the man-made ôshery of Bridgeport Reservoir at the cost of the natural ssherym 18

v > t,
R ï in walker lmke. But no other party to this litigation has expressed even a casualw 19

.: . ,
m

20 reference to the protection of the Ievels of W alker I-mk'e.

21
W hether a party may intervene turns, in part, upon a k

22 comparison of the adequacy of representation primarily by '
comparing the interests of the proposed intervenor with the23
current parties to the action. sierra Club v. Robertson, 960

24 F.2d 83, 86 (8th Cir. 1992). To satisfy tlle adequacy of
representation test, an intervenor . . . need only show that '

25 ition may be inadequate
, not that it is inadequate. 'represen ;

26 Conservation I-aw Foundation v. M osbacher, 966 F.2d 39
(1st Cir. 1992). (Emphasis added.)

27

28

13
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. 1 n e State of Nevada is required by it.s very position to protect a1l of its

2 citizzns. n e interests of its citizens are not necessarily identical and may become

3
comm ting. Some residents may not favor the preseru tion of W alker Imk'e, if other,

4 .

5 more immediate, pronounced, or self-servipg interes? are at stake. n e burden of '

6 showing inadequate representation by a political sub-entity of a State when that State

7 is a party also, may be more than minimal; however, M ineral County can more than
8

show why its interests differ from a1l of the interests that the State of Nevada must !
9 4
10 represent upstream. 5x, Environmental Defense Fund v. Hiesnson, 63l F.2d 738 2

11 c cir
. 1979). n e state.must protect it.s own decisions regarding theQ (D. .

Jl + 1 2

G * riation of the waters of the Walker River which may in large part havex r- approp1 p '-a 1 3
-< - t, 14 deprived W alker Imk'e of its critical recharge. Further the State of Nevada only listed
s-.m : H
;&i $j '-m<: . * 15 its concern for protection of the M ason Valley W ildlife Preserve as any sm cific
C) % K
(D g j! 16 remson for its intervention

. (See, State of Nevada Motion for lntervention, Page 3,* 4n
. .< rn 17 .
I 11 & Lines 12-15.) Walker I mt'e, indeed, has no protector but Mineral County. '$: x # 18N w

C J% 19
m

20 o M INERAL coux'ry HAs No OTHER M EANS To
21 PROTECT ITS INTEREST IN W ALKER LAKE THAN f

TO ENTER THIS PROCEEDING AND PRAY THAT '
22 THIS COURT REALLOCATE THE WATERS OF TI'IE i

W ALKER RIVER23

24 n e W alker River is a stream the headwaters of which Iise on the eastern k
l

' 25 F
slom s of the Sierra Nevada mountains in California. United States v. W alker River I

26 .
1rr. Dist., 104 F.2d 334 (9th Cir. 1939). n e River flows through lands that are arid, '

27 '

zg mostly rough or mountainous into the W alker River Paiute Reservation for a distance '

14
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. 1 of approximately thirty m iles where the stream empties into W m er Imke. See,

2 United States v. W alker River Irr. Dista, supra at p. 335. n e River hms lxen the
3

subject of litigation culminating in the Decree of C-1J.5 entered on April l4, 1936,
4

5 which is the buis for the continuing jurisdlction of this Court and the instant

6 litigation. In order for M ineral County to claim minimum flows and in situ rights for

7
the Imk'e, Mineral County must be a party to this action. An adjudication is a quiet

8
title action in equity for the pum ose of settling a11 claims to the waters of the

9
i10 watercourse that is the subject of the adjudication. (United States v. Truckee-carso-n

11 Irrieauon oistrict
, 649 F.2d 1286, 1308 (9th Cir. 1981), United States v. Alpine tandQ

8 12Xt % d Resewoirs co
., supra. w hen the matters brought before tigs court arex >. an

> g' 13z
Ue j4 determined and the waters of the W alker River reallocated accordingly, the fate of

: f :C m
q: . @ 15 W alker lmk'e will be in the balance.
o # 9
Ch : V 16; &

a
m 17f 'e &' 

E lx ,fvHE EvEx'r THAT THls couR'r ooEs xoT: .m 
x # 18K w ALLOW  M INERAL COUNTY INTERVENTION AS OF
? i RIGHT

, IN THE ALTERNATIVE M INERAL COUNTY'e q 19
'G ASKS FOR PERM ISSIVE INTERVENTION PURSUANTm

20 To F.R.C.P. 24* )(2)

21
1. M ineral County M eets Each and Every

22 Element of Permissive lntervention Pursuant '
to F.R.C.P. 24(1 (2).223

24 Permissive intervention is allowed a party that has a claim that

25 involves a question of 1aw or fact that is common to the main action
. In both the

26 '

27 2Ru1e 24. Intervention (b) Permissive Intervention. Upon timely application anyone '
may be m rmitted to intervene in an action: . . .(2) when an applicant's claim or28
defense and the main action have a question of law or fact in common. )

15
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. 1 claims presently fled, M ineral County's request for flows to W alker I mk'e will impact

2 k r I mk'e is locate,d in M ineralthe outcome and the considerations. Because W al e
3

County and comprises such an integral part of the economy and well-being of '
4

5 M ineral County, the County Commission considered it part of their public duty to

6 protect and preserve the Imk'e as a healthy, viable recreational asset and sshery.

7
It is a living tenet of our society and not mere rhetoric that

8 a public om ce is a public trust. W hile a public om cial may
not intrude in a purely private controversy, m rmissive9
intervention is available when sought because an asm ct of

10 the public interest with which he is ofscially concerned is '
involved in the litigation. Nuesse v. Camp, 385 F.2d 694, k

11 702 (D
.C. Dist. 1967).Q

J8 %b 12
e> '-' 13
z 8
tze j4 2. ne Intervention of Mineral County at this1 é : stage of n ese Pron- aings w ill Not Unduly

rk m# 
. . 15 Delay the Litigation And, M oreover, W ill

1 # 8) Signiscantly Contribute to the Underlying
o g <'xr 1 6 km Factual and taegaI Issues.
* 4:
.rn 176 I '-é 

No party to this litigation presenuy can offer the intimatek'l 
18v x tr-

e ï knowledge of the I-qk'e that Mineral County can. M ineral County has accumulated asx. 19

m :20 
m uch information ms it can lnd regarding the scientisc studies involving the biology, '

21 ;'lng when the Bureau of taand Igeology, hydrology and history of W alker Ioke. Stnrt l
22 . .

M anagement indicated an interest in funding the recreational asm cts of the Imk'e, and23

24 particularly through the last years when the loss of the l mk'e has been imminent,

25 'M ineral County has requested mssistance in analysis from United States Senator Harry 1

26 ;
Reid, the Oflce of Technology Assistance, the University of Nevada at Reno, the .

27

State of Nevada Division of W ildlife, the Bureau of Land M anagement, the United28

16
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. 1 States Geologic Survèy and other engineers and odier governmental and non-proft

2 .agencies. See, Natural Resources Defense Councll v. Tennessee Valley Authority,
3 ,

340 F.supp. 4*  (S.D.N.Y.1971); and Levin v. Ruby Trading Corporation, 333 F.2d
4

' 5 592 (2d Cir. 1964). In those cmses the Court gave weight to the knowledge and

6 exx rtise of those seeking intervention in its granting of their motion to intervene.

7 O
ther factors to be considered in connection with m rmissive

8 intervention are: the nature and extent of the intervenor's
interest, whether the intervention will unduly delay or9
prejudice the adjudication of the rights of the original j

10 parties, whether the applicant will benest by the j'
intervention, whether the intervenor's interests are

'Q 1 1 dequately regresented by the other parties, and whether the 'a
Q intervenors wlll signiscantly contribute to the full

.
8 z 1 2 .
xci ; development of the underlying factual issues in the suit and1 >z .& 13 to the just and equiuble adjudication of the legal questions

kuku o- '-'w 14 presented. State of Utah v. Kennecott Corp., 80l F.supp.
ï = â 553, 572 m .uta.h 1992).;'ë m
q: . . 15 .

& ' .O # As discussed heretofore
, granting intervention to M ineral CountyO ï V 16; 4

a ,en 17 will in no way delay these proceedings. Granting intervention to M ineral County will
k' 'N a
u) :x P 18& 

%-' add an asmct to the adjudication of the waters of Walker River that has beene ï
ae q 19
-'A lected to this point in history and is a very necessary consideration to save W alkerm neg

20 I
l-ak'e. 

. I2 1 .

22 ;
r

23 '
111.

24 t
CONCLUSION25 i

26 As stated hereinabove, Mineral County seeks intervention ms of right or, in the !
)

27 alternative
, as m nnissive intew ention pursuant to Rule 24, F.R.C.P. For the

28

17
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. 1 foregoing remqons, M ineral County resm ctfully requests that the Court grant its

2 motion for interventiön. . k
3 I

4

5 DATED this l0th day of March, 1915.

6 LAw  OFFICES OF
ZEH, SPOO & IIEARNE7

8

9 iBy

10 T VA J. X , Attorney at Law l
450 M arsh venue '

11 Iu no
, xevada 895*

8 U 702/343-4599é 12

1 =v u-'- 13 Attorney for Plainuff 
.

R m --6 j4 MINERAL COUNTY
1 f :

;k mq: . * 15
o # & '
o g j! 16 ,: 4
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t .

1 NOW  COM ES, Plaintiff, M INERAL COUNTY, by and through its attorneys,

2 jjminar
y injunction,Zeh, Spoo and Hearne, and hereby moves the Court for a pre

3
under the authority of FRCP 65(a), enjoining a1l Defendant users of the Walker River4

5 upstream of W alker Imk'e, and a1l those in active concert or participation with them ,

6 from retaining and using the entirety of the flows from the W alker River and to allow,

7
sm ciscally, approximately 260,(+  acre feet of W alker River flows to reach the

8
w m er I mk'e at its inlet to raise the Imbe to 3,946 feet above mean sea level in cal-9

10 endar year 1995 and to allow, sm ciscally, approximately 240,4+  acre feet of W alker

11 v :! 95c feet aboveM River flows to reach the Walker 1 -qk'e at its inlet to raise the I -q e to ,
8 5' 12
ït * ea level

, and, finally, to allow, sm ciscally, approximately 117,a* aire feetto t'- mcan S
> g' 13z
- t, j4 for each year thereafter so that Walker l mk'e will remain at 3,950 feet above mean seà1 : :
;'j m4 
. . 15 level until a 5nal decree is entered by the Court in the present adjudication, C-125.

o : &
O 5 V 16 i ed by order' of this Court, PlaintiffUnless Defendants are restrained and enjo n* &a

a = 17f
aX : will suffer immediate and irreparable injury, loss, and damage in that the sshery atm 

x # 18N
w

e ï w alker Imke will cease to exist without ability to rejuvenate
, as more fully described. 19

m
20 and set forth in the Am davits of Herman Statt

, M arlene Bunch, and Louis n ompson

21
previously f'IIM  with the M otion to lntervene dated October 25, 1994, and this M otion

22

for Preliminary Injunction and accompanying Afsdavits of Kelvin Buchanan and23

24 / / /

25 / / /

26 .
/ / /

27

/ / /28

1
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1 Dr. Gary Vinyard, attached hereto. n is motion is made on the additional ground that

2 Plaintiff hms no adequate remedy at law.
3

4

5 DATED this 101 day of M arch, 1995.

6 LAW  OFFICES OF
ZEH , SPOO & IIEARNE7

8

9 B
y

10 TREVA J. R* , Attorney at I-aw
450 M arsh A nue

11 Reno
, Nevada 895*

8 I 12 702/343-4599ït 
yX

13 Attorney for Plaintiff

t. j4 MINEM LCOUNTYj f :
;'j mA . * 15
&Q ï

C) g jt 16; 4
a

m .= t.n 17

I l @'x X r 18
;
. i j q

m
20

21

22

23 .

24

25

26

27

28

2
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1

1 M EM ORANDIJM OF POINTS AND AUTHORITIES

2

3 INTRODUCTION

4 In April or M ay
, the Spring trout-run up the Agai Hoop

5
Crrout River) began. People from throughout the region

6
gathered at the mouth of the river to 5sh . . .. the Gsh runs7

8 were occasions for festivals . . . . l

9 Si
nce the memory of man, the histöry of W alker l-ak'e hms always included the

10
fshery. W alker 1 -qk'e has been, until very recently, a destination lbr those in search11

Q
Q f trophy Cutthroat Trout

. Te ay the levels are so low in the W m er I mk'e that the8 .2, 12 O
œ x

I > ''--g 13 gshery will be lost if immediate action is not taken.z
< - t,
: : 141 s . ne essence of tlus dispute over walker Imk'e is whether a lake with its

4 7 . 1 5
o # 8) incumbent economic benests and environmental resources can demand water bmsed on
o g '''xy 1 6
: 4a

- .= en 17 the fact that it exists as a natural resource preserved for the public versus whether
I '$ C:Rm 
x # 18N 
w' irrigation with it.s incumbent economic beneft.s and private promrty rights canR i

* q 19
= tinue to exist based upon a 1aw that was adopted over a century ago whenm con

20

zj agricultural and mining development was the only goal. Can both interes? cœ xist?

22 Not as they are presently managed on the W alker River system . n e basic fact is
' 23

either upstream uses change or W alker I mk'e ceases to exist as a Gshery.
. 24

W hile these timely issues presented in this case (Le. , whether C-125 has been

26 prom rly enforced, whether irrigation conducted by 1936 mçthM s is still benefcial

27
'Johnson, Walker River Paiutes, :4 Tribal History, W alker River Paiute Tribe, 1975,28

p 9.

3
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1 use, and whether the public trust allows the Court to allocate in-stream flows to

2 W m
er l.nk'el wait to be resolved, Walker Imk'e will become a moot issue. Wm er

3
Imbe's existence as a viable Gshery is at critical mass. W alker Imke cannot await the

4

5 outcome of a decade-long adjudication.

6 n  Nevad'a Depm ment of W ildlife has already forecast W alker I mk'e's fate.e

7
W ater to raise W m er lokz's levels is desm rately needed or, according to nearly

8
every exm rt's opinion, within one year fish will not be able to survive. Just because9

10 snowpaçk is above normal in 1995 provides no assurance that W alker I mk'e will

11 'Q receive one drop of water
. W ithout intervention from this Court, the 1995 snowpack

.
8 ,1, 1 2

z ; will be used to recharge groundwater reserves in Mason Valley, and replenishj j g 1 3
< - te 14 Bridgeport, Topaz, and Weber reservoirs, but none will reach Walker I-mk'e just as hms1 : :
Jm# . . 15 occurred since 1987.

C) # 9
o g j! 16 k. tural resourcem 4 a M ineral County prays this Court to preserve W alker 1..% e, a na
X
w red 17f

aX : and remnant from the Pleistocene era
. It is part of our history, part of ourm x # 18N

w

Q i environmental resources
, and the mainstay of M ineral County's economy. W ithout% 19

m
20 im mediate relief

, it will no longer be a viable issue in this case.

2 l

22 .
STATEM ENT OF FACTS23

24 n e level of W alker I mk'e is p' resently 3,941 .2 feet above sea level. n e Total

25 Dissol
ved Solids arç approximately 14,(*  parts mr million (ppm). This is

26
approaching the level at which tui chub eggs die (approximately 15,5*  ppm) and27

28 close to the level where trout will die (approximately 16,(*  ppm). n is dramatic

4
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1 scenario ij being played out at W alker I mk'e as evidenced by the 93.3% of stocked

5sh sampled, which died in 1994. fsee, AV dakit of Kelvin J. Buchanan attached.)
3

W hile some geologists debate whether or not W alker I mk'e did actually dry out
4

5 nearly 14,(*  years ago,2 nonetheless if it did, fluvial circumstances existed

6 immediately after that time to allow a rejuvenation of the Imk'e and it's sshery.

7
Human intervention has since occurred that severs that inherent rejuvenation character

8
of the m ver from the I >ke. Topaz and W eber Reservoirs now exist to imm de the9

10 ability of 5sh to reach W alker 1 mk'e to reestablish colonies. If W alker l >ke ceases to

1 1 be a viable ishery
, no biologist can guarantee that it can ever be rejuvenated. (See,Q

1 Nz 1 2
oi r Am davit of G. Vinyard attached.)
-- 13kg
te 14 No meaningful flows from Walker River have reached to Walker Imt'e sincej f :

rl m# 
. * 15 1987. fsee, Am davit of Kelvin J. Buchanan attàched.) Upstream are three man-made

(:) # &
(:) g 'mxy 1 6
m & g) reservoirs, one of which is required by the State of California to retain minimumX
- ro 17
X : 8 levels

, an allocation not contemplated by C-125. GoY  and ec cient water* 18
x X !2'
? 1 management is hamm red by present irrigation practices and facilities and W m er* 19

m

20 River Irrigation District mereinafter *WRID/) has not implçmented recommended

21
improvement projects. (U.S. Department of Agriculture, Final Watershed Plan lntf

22 .

23

24 2 n ere is some evidence that the W alker I mk'e basin held a deep lake between at
lemst 32,4*  and 2.5,4*  years ago, and even better evidence that W m er l mk'e wms not

25 a lake at all between about 22
,(Y  and 14,4K  years ago, when the bmsin was occupied

by a salt m arsh. D uring this interval, it apm ars that the W alker river was flowing not26
into W alker 1 mk'e, but instead north into the Carson Basin, where a sizeable lake then

27 existed. ...reconstruction has Imke Imhontan so high at 14,4*  years ago that it
incorporated tile W alker I A e Basin. Grayson, The Desert's 11c.:1, Smithsonian28
Institution, 1993, p. 96.

5
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1 Environmental l?npàli statement, e'tzç/ walker wtj/e.v/l:tf, August 1989.) No one

2
would contemplate that irrigation practices would not substantially improve since

3
1936. M any more acres are being irrigated with the granted storage rights than were

4

5 contemplated at the time of the earlier decree in'C-1J.5. (Headley, Economic âk1141./ of

6 Walker River irrfgtlzfon District
, October 1933 (available at UNR libraryl). n e

7
W alker River Paiute Tribe (hereinafter OTHIXN) hms constructed a non-mrmitted

8
reservoir not contemplated in C-125 that inhibits any rem aining waters from flowing9

10 through the reservation to W alker 1mk'e.3

1 1

2 I 12: 

v LEGAL ARGX NT1 -> a 1 3Z = 
.

Z g- t' j4 1. Mlneml County Can Prove That Grave Irreparable2 '= ; Harm the Loss of W alker Lake as a Viable Fishery
,;k m ,d . * 15 W ill œ cur Unle'ss Preliminary Iëunctive Relief Is

(D # 9 Granted
.C : V l 6: 4

a
- .N en 17 A. W ithout a Court Ordered Infusion ofX 
t1 ; water from the Walker mver, walkerm 18

M 
.
X C' Lake can Not sun ive B- use W alker
''' ï River Is the M<or % urce of w ater forx. 19

.20. w alker Lake.
20

21 n e United states Court of Apm als, Ninth Circuit has adopted a

22 standard employed in deciding whether to grant a preliminary injunction. n ese two
23

test.s for issuqnce of a preliminm  injunction ''are not separate, but rather represent the
24

outer reaches of a single continuum .'' Los Aneeles M em orial Coliseum v. National

26 Football League, 634 F.2d 1 197, 1201 (9th Cir.1980).

27 .
3 M ineral County makes no allegation that the Tribe has retained more than its28

entitlement of reserved water rights.

6
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1 At one end of the continuum, the moving party is required

2 to show both a probability of success on the merits and the
3

possibility of irreparable injuiy. Lom z v. Heckler, 7134

5 F.2d 1432, 1435 (9th Cir. 1983).

6

7
n e retention of flows upstream have deprive,d W m er Iok'e of

8

substantially all of the rejuvenating waters from Walker m ver. Wm er I mk'e has no9

10 other source of sum cient quantity to replenish it.4 W alker Imk'e, presently at a critical

1 1 level of 3
,941 .2 feet above sea level, will suffer irreparable harm unless this Court

8 4,* 1 2
V 'x' ineral County a pre' liminary injunction on behalf of Walker lmk'e mandatingx t.- grants M

e-x 13
- t. 14 that a duty of approximately 260,(+ acre feet reach the Imk'e in 1995 to bring the1 : x
J mQ . * 15 Iok'e to 3,946 feet above mean sea level, and approximately 240,4*  acre feet in 1996

o g & '
O : V 16j; 4 g:l to bring the I >k'e to 3,950 feet above mean sea level, the 1992 level, and fnally a

- rn 17d
aX : duty of 1 17

,4+  acre feet for each year thereafter so that W alker l-ake will survive asm x # 18
. $4 w

e ï a fishery unul the reallocauon of the waters of walker River are completed
. fse'e,. 19

m
20 Am davit of Kelvin J

. Buchanan attached.)
2 1

' Environmental injury, by it.s nature, can seldom be
22

adequately remedied by money damages and is often23

24 m rmanent or at least of long duration, i.e. irreparable. If

25 s
uch injury is suffciently likely, therefore, the balance of

26

27 4 As I have mentioned, W alker River provides 83 % of the inflow to W alker I mk'e.
W ithout that source, W alker lmkz would be a puddle.28 

,Grayson, n e Desert .î Past, supra, p. 96.

7
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1 harmj will usually favor the ispuance d? an injunction to

2 . .
. protect the environment. Amoco Pre . v. Vlllage of

3
Gambell. Alaska, 480 U.S. 531, 545, 107 S.Ct. 1396,

4

5 1d04, 94 L.Ed.M  542 (1987); see, also, .seattle Audobon

6 societ
.y v. M osley, 798 F.supp. 1484, 1491 (W .D. W ash.

7
1992) and Public Interest Rbsearch Group of New Jersey v.

8
Star Enterprise, 71 F.supp. 655 (D.N.J. 1991).9

10

11 n e critical nature of the levels of W alker Imk'e and its

. .8 I 1 2
b1 : dem ndence on the w alker m ver provide ovem helming evidence of irreparable harm.*
> g. 13z
- t, 14 ne length of the adjudication itself, now in its fourth year, is a factor that must alsoj : :
;'k m4 
. * 15 be considered. Nothing would be more convenient to the upstream users than a delay

o # 9
O 1 V 16 ' sshery is gone and to thus eliminate walker Imke as a potenualuntil walker I-qk.e s: 4 a

o en l 7
X : : party to any reallocation of the waters of W alker River.Q 18x X t

,

; uH 19 Granting the preliminary injunction in this matter will keep the*
m

20 subject of the plainuff's request ''alive'' until the Court has the opportunity to review
21

important issues in W estern water law that have and will continue to be reexamined
22

bmsed upon the necessary adjustment of an old legal system to changing public23

24 pressures.s

25 / / /

26

27 .
5 Blumm , Public Property azltf the De= crtzlfzclfon of Western Wt7zdr Law.. #28

M# ern Wew ofthe J'Ifâlïc Trust Doctrine, 19 Environmental I-aw 573, Summer 1989.

8
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' 

1 n us, this Couft must choose the côurkè of action that will

2 minimize the cost.s of being mistaken. DiDamenico v.
3

Employers Coom rative Industr
.
y Trust, 676 F.supp. 903,

4

5 907 (N.D.InII. 19877).

6

7
Allowing W alker Imk'e to survive is the only means to keep these

y
important issues I'im  and for the Court's decision to be meaningful.

. 9

10 ln the present matter, it is clear beyond m radvçnture of

1 1 doubt that plaintiff has established that he will sufferQ
86 12
V $ irreparable harm absent preliminary relief

. n is is not am x >

zl > t%- 1 3Y
, here plaintiff can wait until after tIiaI for a remedy. '< - case w

a : 14:a.
# . * 15 Simply put, absent some form of preliminary relief plaintiff
C) # @k
O ï V 16m 

.:p a runs the real risk of dying. DiDomenico v. Employers(z)
x 1'n 17f

aX 11 Coom rative Industry Trust
, supra, p. 407.œ x ; 18N

v

* 19
.8
m

20 Just as the patient in DiDomenico
, supra, a judgment in favor of Mineral County at

21 .
the close of the adjudication would be 'hollow if thq W alker Imk'e sshery wms already

22 ,
lost.23

24 Not only would irreparable harm be suffered by the loss of such a

25 historic and scenic remnant of the ic
'e age gracing the W alker I mk'e Basin, but M ineral

26 '
County, plaintiff herein, would lose 5%  (50) m rcent of its economic base. (See.' 27

28 lstatement of Bunch> , Mineral County's Motion to Intervene, SIGI 10/25/94.)

9 .
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. )1 Undef jome circumstances
, loss of bujlness threatening the

2 .
very existence of an enterprise constitutes irreparable injury

3 '
suocient to justify the issuance of a preliminary injunction.4

5 In Doran v. Salem Inn. Inc., 422 U .S. 922,932, 95 S.Ct.

6 2561 7..568 45 L.Ed.2d 648 (1975), the (U.S. Supreme)
7 ,

Court concluded that the district court had not abused its
8

discretion in granting preliminary injunctive relief: œAs9

10 required to support such relief, these respondents alleged...

1 1 that absent preliminary relief they would suffer a substantialQ
J

.
8 ,z l 2
G ; loss of business and m rhaps even bankruptcy. Certainly,X
> e-x l 3 'z V
t, j4 the latter tym of injury meets the standards for granting1 f :

41 mq: . * 15 interim relief, for otherwise a favorable final judgment
(:) # &
O Z V 1 6 might well be useless

. Assoc. Pre . Company v. City of; 4a
= 17

;z) : : Indem ndence. M issouri, 648 F.supp. 1255, 1258
x X t:e 18
; ï (w D

.MO. 1986).. 19 .
m

20

21
M ineral County has a small population, 15,(K  residents, and an

22
even smaller economic base. (See, Affdavit,s of M arlene Bunch and Louis23

24 n ompson, in Mineral County's Motion for Intervention, filed 10/25/94). W ith the

25 iderable downsizing of the Hawthorne depot
, W alker Imk'e has indeed become thecons

26
mainstay of the economy of the citizens that M ineral County represents. W ith little

27

/// '28

10
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1 1se to develop, M ineral County must have a viablé sshery at W alker l mk'e or suffere

2
serious economic consequences to the County government.

3

4

5 B. M ineral County Raises Serious Iœgal
Questions and the Balance of Hnrdships6 
Tips Sharply in Favor of Gm nting a
Preliminan  M andaton  Iniunction. '7

8 M ineral County has shown the requisite irreparable harm and:

9 A
t the other end of the continuum , the moving pm y must

10
dem onstrate that serious legal tmestions are raised so that1 1

Q
9 M 12 the balance of hardships tips sharply in its favor . . . .

1 => ej 13 I-owz v. ueckler, supra, p. 1435. (smphasis added.)z
< - t'
z 141 
,j 1

4 . . 15 .
O # 8t Serious legal questions challenge the strict application of prior
O : V 16m
x 4 a

x en 17 appropriation in the 'allocation of water rights adopted in most W estern States. (Beck,x 'N '-x
m : 8N X Qe 18 

??zf w'tzler Rights, vol. 2, n e Miche Co., 1991). n e basis of priorWaters a; i
w. o 19

=  ri tion is to divert the water and apply it to its most benefcial use. 

'

m approp a20

p,1 NRS 533.380 Because priorities in national policy in the latter half of the twentieth

22 century have supported environmental protection and preservation of our natural

23
resources, conflicts with traditional benescial uses (i.e. agriculture, mining,

24
municipal), of prior appropriation are widespread.

26 n ose challenging the private rights of appropriation have first

27 looked to the nature of the water right
. Since a party cannot possess certain

28

1 1
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. .61 identisable water, the term usufructuary best describes the right incumbent to a

2
water certiscate. n e right to use water means it is a usufructuary right rather than a

3
possessory right. However, for example, no one hms a rkht to use water and return it4

5 so polluted as to cause a degradation to the environment. (33 USC, Section 1251 , g.lx

6 seg. commonly referred to as the Clean W ater Act, which has been adopted by

7
Nevada as NRS, Section 445. 131 et. seg.) Just as the dem sition of foreign ahd toxic

8
materials causes pollution to the water, so also the excessive withdrawal of natural9

10 flows signifcantly diminishes the quality of the water. M ineral County will

1 1 i orously argue that but for the excessive withdrawals upstream
, W alker 1 mk'e wouldQ v g

J8 12
* â be a viable sshery into die fubure

.* >

> g' 13z
t, 14 Recenuy, the United States Supreme Court found that minimum: f :

& m4 
. @ 15 stream flows could be required in order to enforce a state water quality sundard.

o # &
O g V 16 PUD No

. 1 of Jefferson Count
.
y and Cit

.y of Tacoma v. Washineton Deot. of Ecolozv,; 4a
. rn l 7
X lR @' 114 S.Ct. 19œ (1994). n is case ofscially memorializes the signiscant link betweenm 18
x X t'
R ï water quality as it is affected by water quanuv

. n is concept of protecung watera. 19
m h

20 quality by insuring sum cient quantity is elemental to present interpreutions of the

21
public trust doctrine as it has been judicially imposed in favor of minimum flows.

22
Some w estern states have ctxliied public trust doctrine principles or, at least23

24 '
6usufructuary - %It is laid down by our 1aw writers, that the right of prom rty in

25 water is usufructuary
, and consists not so much of the fluid itself as the advantage of its

,,6 use. fEddy v. Simpson (1853) 3 Cal. 249, 252) Hence, the cases do not sm ak of the
ownership of water, but only of the right to its use. t'Rancho Santa M arearita v. Vail

27 (1938) 1 1 Ca1.2d 50l , 554-555 (81 P2d. 553) Icites) . United States 'v. Ltate Water
Resources Control Board, 1%2 Ca1.App.3d B2, 227 Cal.Rptr. 161, 168 (Ca1.App. 1 .28 Di
st. 1986)

12
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1 expanded œbenefcial usel deilzitions to include recreation, preservation of wildlife

2 7and minimum stream flows.
3

One of the seminal cmqes upon which the public trust doctrine has
4

5 develom d stated that the beds of navigable water are:

6 held in trust for the m ople of the State that they may

7
enjoy the navigation of the waters, carry on commerce over

8
them , and have liberty of sshing therein freed from the9

10 obstruction or interference of private parties. lllinois

1 1 central Rm'lroad 
v. Illinois, 146 U.S. 387, 452 (1892).

8 f 12

l *>z g.'- 1 3
< - !2' j4 Likewise, Nevada has recognized the public's interest in water resources, œn e water

;k m
c: . * 15 of a11 sources of water supply within the boundaries of the state whether above or
o # &
O : 1! 16 w serzman v

. Kearney, 241; & n beneath the surface of the ground, belongs to the public.
M 1 7 .

m t1 : F.884, 893 (D.Nev.1917); NRS, 533.02.5.
tq X t, 18
R ï* 19

m
20 n is concept of the public right to preservation of water resources has been

21
expanded in many W estern States as population and demands on water grew . 80th

22

the judiciary and state legislative bz ies have turned to the public trust doctrine as23

24 protection for non-navigable streams and lakes as well. N ational Audubon Soc. v .

25 sum rior Court, 33 Ca.3d 419, 658 P.2d 709, 189 Cal.Rptr. 346 (Ca1.App. 3
26

27 7 Cal Water CY e, Section 1243 (197'1 1989); Wash. Rev. CM e Ann., Sections
90.22 and 90.54; Or. Rev. Stat., Section 537.33242)(1987); Idaho Ce e, Section 36-28
160141977); NRS, Section 501 . 1œ (2) and 501 . 18l(3)(c), 533.367.

. 13
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1 Dist 1981) cert. denied, 464 U.S. 977 (1983). See, also, Montana Coalition for

2 .St
ream Access v. Hlldreth, 684 P.2d 1085 (Mont.1984), CW C Fisheries v. Bunker,

3
755 P.2d 1 1 15 tAlaska 1988), Kootenm' Envtl. Alliance v. Panhandle Yacht Club, 1054

5 Idaho 622, 671 P.2d 1088 (1983).

6 n e problem is really quite simple
, it dœ s not require

7
mastery of abstruse legal doctrines to appreciate what is

8
going on. n e heart of the matter is that public values have9 

.

10 changed, and the use of water has reached some critical

1 1 limits
. One result is that we need to retrieve some water

J
.
8 Nz 1 2

G ; from traditional water users to sustain streams and lakes msj C; '-.g 1 3
< t' j4 natural systems and to protect water quality. sax, Joseph1 f :
: m .# 
. * 15 L., r/le Limits o

-/#rfvcle Rights in 'lzâlfc Waters, 19
C) # K
Q ï j! 16m 

.;ë gj Environmental I-aw 473 (1989).X
= 17f 'e a

w :x P 18K
w

e E 80th sutes involved in tlw present adjudicauon have begun to. 19
m  .

20 temw r the harsh rules of prior appropriauon in recogniuon of their public trust

2 1
responsibilities.

22
California:23

24 Once the state has approved an appropriation, the public

25 trust imposes a duty of continuing sum rvision over the
26 ' .

tnkl'ng and use of appropriated water. If! exercising it.s
27

2,8 sovereign power to allocate water resources in the public

14
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1 interest, the state is not confne.d by paât allocation decisions

2
which may be incorrect in light of current knowledge or

3
inconsistcnt with current needs. . National Audubon Society4

v. Sum n'or Court, supra, p. M 'l.5

6 Nevada:

7
Nevada 1aw recognizes the recreational. value of wildlife

y8

NRS 501.1(X)42) and the need to provide wildlife with9

10 water. See, NRS 501. 181(3)(c), 533.367. State v. Morros,

Q 11 766 P J
.d 263, 268 (Nev. 1988).r

k 
'

.1 -3 1 2
= ; In State v. M-  orros the court recognized thç very heart of the*
-- 13

- Ue 14 public trust controversy - what is benefcial use
.' ne court found that an1 : :

;'/ m# 
. . 15 appropriation pfor public recreation and fishery purposes/ was a benefcial use

. State
o % K
C) g <4. 1 6
m v. Morros, suora, p. 265, 266. Benescial use is the bœsis of m rfection of a water* 4 a
x eet 17x 'N ,-.
m : ? right. NRS 533.360 n e desnition of beneicial use has evolved since prior
N X te 18
? i appropriation was adopted

. In earlier cases and statutes, benefcial use was more orxr 19
m

20 less the diversion and application of water to agliculture, mining, industrial or
21

municipal use. .

22
/ / /23

24
'One of the primary challenges to agricultural use ms lbenescial use/ is whether the

25 challenges can prove that agricultural irrigation is ''waste
./ n is is one of the critical

factors in U .S. v. Alpine Land and Reservoir Co., supra at p. 855, ''the issue we26
review is whether the district court reached a correct determination of benefcial use as

27 of 1980.* n e Court went on to refer to the agricultural use as Nrelatively inefficient.l
M ineral County will vigorously argue that improved irrigation technology is lbenescial28 

. ,use, not outdated, ineffcient, and wasteful irrigation methe s.

15
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1 n e Court of Apm als, Nint.h Circuit, determined that although

2 ficiàl use oexpresses abenefcial use is mainly determined by State law , that bene
3

dynamic concept, which is a variable according to circum stances,w and that * a district
4

5 court in a quiet title action should determine benescial use on the best current

6 . . . szd g5j g55 (v(jjevidence available. U.S. v. Alplne taand and Reservolr Co., 697 . ,

7
Cir.1983).

8
n e best evidence available to the court in the instant case is that9

10 benelicial use should include public trust concepts that would allow dedication of

1 1 ter to in-stream flows through W alker River to W alkér Imkz. M ineral County willQ wa
J8 .z 12Kt 
: be irreparably harmed by the loss of the W alker Imke sshery and that the legal issuesX

> ,-x 13z 8
- t. j4 are so mrsuasive that a preliminary mandatory injuncdon should be grante,d allowing aé : : '
: m# 
. * 15 water duty in the W alker River in favor of W alker Imke. M ineral County seeks this

o # ;
o g 'm'm 1 6
m injuncdon to preserve the corpus while the parties argue the benelts of imposing a* &&

e, 17f' 'Q &
' li trust in favor of the Lake.: pub cm 

x g 18 .N w

? E For the purposes of injunctive relief Nserious questionso*. 19
m

20 refers to questions which cannot be resolved one way or the

21
other at the hearing on the injunction. . . ...serious questions

22 '
need not promise a certainty of success, nor even present a23

24 probability of success, but must involve a fair chance of

25 the merits
. (citing National W ildlife Fed'n v.success on

26
Coston, 773 F.2d 1513, 1517 (9th Cir. 1985). Republic of

27 . .

/ / /28

16 .
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1 the Philippines v. Marcos, 862 F.2d 1355, 1362 (9th Cir.

2 1988)
.

3

4

5 M ineral County hms a fair chance of success on the merits of a very complicated issue.

6 (An issue not without successful précedent.) M ineral County has met its burden and

7
shown serious threat of irreparable harm so that the hardship tips very sharply in favor

8
of the grant of the preliminary injunction.9

10

11 u Mineral county Hnq satisfied the criteria for Gmnt of a: .
8 4 12 Preliminary M nndatory Iiunction and the Gmnt Is 'ï
t -p Necessary to Prevent Inl'ury.

l k -é 1 3
< - te j4 Mandatory injunctive relief is *an extraordinary remedy that should bej : : .

: m4 . . 15 granted only under comm lling circumstances and in a limited manner to restore the
o : &
O : 1! 16 . Golden state Transit corp

. v. city of Los Aneeles, 660 F.supp. 571,status quo.: 4a
- eo 17

l : @- 575, (C.D.CaI. 1987)., Mineral County has shown the irreparable harm of the loss ofpq % r 18
g ï 19 flows to walker I J'k'e and the threat that the fishery may not be capable of*

m

20 rejuvenauon.
21

. A mandatory injunction may be issued if the status quo is a
22

condition not of rest, but of action, and the condition of rest23

24 is exactly what will inflict the irreparable injury upon

25 lainant
. United States v. M alibu Beach. Inc., 711comp

26
F.supp. 1301, 1310 (D.N.J. 1989).

27

/ / /28

17
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1 n e court in U .S. v. M alibu Beach, supra, granted a preliminary

mandatory injunction because of wirreparable hann to the environment./ Much like
3

the circumstances in the instant cmse the court found that *equitable relief is
4

5 appropriate here lxcause there is no adequate remedy at law to comm nsate the public

6 for the harm caused 
. . . .'' U.S. v. M alibu Beach. Inc., supra, p. 1312, 1313.

7
n e Court of Apm als, Ninth Circuit, has applied the standards for

8

issuance of a preliminm  injunction when the sensitive environment at lmkz Tahœ9

10 was threatened. Nn e distzict court hms greater power to fmshion equitable relief in

1 1 d fense of the public interest than it has when érlly private interests are involyed.
lQ e

.
8 ,& 1 2
ON # People of the State of California ex rel. Van de Kamn v. Tahœ Reeional Plannine*
> '-' 13
z U
- !2' 14 Agency, 766 H d 1319, 1324 (9th Cir. 1985).
& m

c: . @ 15 n e harm to M ineral County far outweighs the harm to defendants.
(D # @)
Ch g .m.m 1 6
m  

.;p gj Without thç flows to Walker lmk'e, the Imk'e will cease to be the long standing fisheryX
e 17f da

m t: it is noted to be. The Defendants on the other hand will merely have to release watersx ; 18N w

q u . 'H 19 that otherwise would replenish groundwater in M ason Valley and increase storage*
m

20 levels in Bridgeport
, Topaz and w eber man-made reservoirs to insure that in the event

21
next year is a 1ow precipitation year that extra water is available. (See particularly,22

Ex. F. of the Am davit of K. Buchahan) Loss of insurance for future years is much23

24 less critical a burden to bear than the total loss of a substantial economic and

25 k that has existed for a millennium .environment< resource such as N/zker Im e
26

/ / /
27

/ / /28

18
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l n e Court has the power to fashion this equitable remedy. n e

2 W
atermaster can be directed to rèlease flows, a very simple action to administer with

3
little m onitoring by the Court and the public interest will be served

.. 4

5

6 W HEREFORE the above stated remsons M ineral County
, plaintiff herein,

7
requests that this Court issue a oreliminm  iniunction that will allow flows to reach

W m er Iok'e to raise the I-.nEe to 1992 levels as set out more fully hereinabove.9

10

1 1 ATED this 10th day of M arch, 1995.1 o
8 12
ït : txw oyslcss op
* >

13 zEH spoo & HEARNEk: ,

1 ï' : 14;'2 m .# . * 15
C) # * y
O : V 16; 

.71 71 T A J' ARNE, Attorney at Law
- .. rn 17 450 M arsh venue
I 'j &' Iuno

, Nevada 89509m x # 18
x w 702/343-4599
?
w  i 1 9

.2 f 
r pjainuffm Attorney o20 

M INERAL cotm 'rv
21

22

23

24

25

26

27 '

28

19
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1 . CHAQI .FA R Z , ESQ.
' JAvas sG , ESQ .' 

2 TREVA J HIEAUNE Arro> Ey AT tA w
lW ) & HF.A % NEzhu s

3 450:%  Avenue
Ren .o Nevada 895œ

4 702/j2345*

5 Attorneys forlntœvav -lu uoner
M v aAl.colm 'l'v

6 .
m 'l'l!E UNITFD STATKS DISTRIW COURT

7
FOR THE DISTRIW  OF NEVADA

8
tm 1'1e  STATF.S OF AW RICA, )

9 )
Plaintiff, ) IN K UITY NO. C-125-C-ECR

10 )
w Al.-  m va pAltrrE )

11 TRIBR )
) SECOND AFFIDAW T OF

12 Plaintiff-lntn enor, ) KELVG  J. BUCHANAN,
) P.E.

13 vs. )
)

14 W AI.KEQ RlVER IQRIGATION )
DISTRIW , a corlm uon, et al. )

15 )
Ixfendants. )

16 )

17
. ; .
. . STATEOF NEVADA )

18 ) ss.
cötw rv oy wAslloE )

19

20
1, Kelvin J. Buchanan, lxing duly swom , hereby state that:

21

22
1. I am aprofee onal Gœ logical Engi- regis-  Z the Stateof Nevax

23
I have prac:ce in Nevada for twe0  (20) ym  lmve worked in PXIUnIIWaA  related

24
issu  in Nevada andother œa'- and have eak-n contintling eduoion Z groundwater

25
. and relate subjA  from 6me to time.

26
7. I have re= mhed and œ mpile dœuments and 1/1m  authoe  by the

27 .
U.S. Ge logical Survey (USGS), the Nevada Ekw rtment of W ildlife (N1r W), the U.S.

28
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1 ' B'lremu of Rœlamation, e Nevada State Engin- s' office, the ornia Divikon of

2 Water Rexurces and the U.S. ent of Agriculture, Soil Conm auon Division. I

3 have studied Federal IM ee C-125, and prior decrœ 731 as well as reviewing Kienv c

4 pam rs which include, but are not limited to, thox authored by Alex Home, limnologist

5 and M ike Sevon, NDOW  biologist I have travere  the 17.%d and W est W alker River

6 systems from UpN  and Lower Twin Lakes to W alker Lake. l have N sonal M owledge

7 of the facts œ ntained herein and, if called as a witness, I could te fy comm tently hereto.

8 3. I have m rsonally visited USGS gauge station sites on the W nlker River

9 system and the W ltm  rem oirs at Bridgqv t and Tom z l ak'tA at variotls times in 1O 4

10 and 1W 5 to fzmilinn'zzl myxlfwith the visual aplu rance of what the volume of

1 1 river flows at the time were. During a six (6) day e txl in February, 1995, three visits

12 were made. n e tG'II;IIaI gauging stauon on the W alker River is lœ ated at W abuskw at the

13 boundary of the Walker River Paiute Reserva6on. I was told (Sam Stegeman, Ensneer,

14 Walker River Paiute Trilx, IXI'M)IU'tI communicauon) that a new gauge was lxing installed

15 by the USGS on tribal land at the hO d of W eber Reservoir, but I have not sœ n it. I was

16 alx told by M r. Stegeman that he had m rrnally sum rvised the relemv of 5,1œ  acre fœt

17 of water from W eY r Rem oir during November, 1993 and that to his knowle ge, no

18 river water other thnn this relemqe, had to date made it to W nlker Lake since 1987. Mr.

19 Stegeman also indicated that unless he could be assure,d of suffcient deliveries of river .

20 water in 1995, he would tx tmlikely to relemqe any water from W eber Rem oir to the

21 W alker Lake.

22 4. I have m rsonally obm ed and photogmphed irrigation (stœ k ditches)

23 canals in M ason Valley flowing with water diverted from * 01 the Fw'kst and W est W alker

24 Rivers (Attachment C, Ditch Map, USDA). At least two (2) of the canals, the Grœnwe

25 and Hall ditches diverte  from the Fast W alkc, do not return to the liver but terfninate e'lst

26 and south of Yerington. A third emnal, the M ickey, returns to the main W alker Rivc

27 charmel south west of Yerington (Attachment D, Photographs). On February 2, 1995, 1

28 obm ed the GreenwcG  HaII and M ickey Ditches running vigorously at a m int near the

2
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1 ' juncuon of Highway 2 and the East Walkœ River Rœd. I p to follow the flow

2 of GreenwA  Ditch for approximately two mûes. I obm ed that in addition to flowing

3 alongside fallow selds, it a1* went through one small stœ kyard betwœn the house and the

4 barn. On a visit to the USDA Soil Conm ation Service office in Yerington later that day, l

5 was told that th-  stœ k ditches diverted water from the rivc and rettlmed to the river

6 (Dick Fmnklin, USDA Soil Conm aéon Service, N xmal communicaéon).

7 ()n February 5, I obm ed that while the flow in the M ickey Ditch wa not

8 dirninishc  the flow to the Grœnwe  Ditch was diminished and the 1011 Ditch had > ls

9 of standing water. On the = ne day lsee Attchment D), I obm ed th2 diversion from the

10 W est W alker Rivc were alx) œ curring. n e Lœ -sanders Ditch and the Tunnel Ditch had

11 significant flows (=  photogmphs) close to their diversion m int where the W est W alker

12 River exits from W ilxm Canyon. The La -sanders Ditch dœ s not return to the river

13 system; the Tunnel Ditch crosse,s the x uth end of M axm Valley and is intercepted by the

14 West Strosnider Ditchjust Yfore it = ches the Fast Walker Rivœ.

15 On Febnzary 7, 1995 I observed tllat the flow in b0t11 the Grœ nwe  and HaII

16 Ditche,s had em qezl. Inde , b0t11 ditch beds were bone dry including the r tion through

17 the stœ k yard noted alm e. n e M ickey , t.a  - Sandcs and Tunnel Ditchu a to be

18 contain ae ut the same amount of water and wœe flowing at the Kame rate as on February

19 2, 1995. I œ uld not discern any change in the flow of these ditches during this six day

20 period.

21 Diversions of river water which do not return to the river not only m e to deprive

22 the river of stream flow, but V E augment the underlying ground water table where there .

23 flows œ cur. M ultitude diversions from a river channel, some of which do not return to the

24 river, cr0 te a situa6on analogous to a *braided stream* where groundwater capture,

25 evam mtion and phreatophyte growth rob the river of its nanlm! flow. Unless there is

26 m uilibrium in the system, sllrface water will lx subjet to groundwater capture. Because

27 of significant groundwater pumping ovœ thè last eight (8) fought ymm, no such

28 m uilibrium exists. I have be n unable to find any mention of s- isc diversion from the

3
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1 ' river to individuql ditc % other tbnn the geneml term lstœ k ditc s*, that apply from C-

2 125 or 731. n ere dces not alm 'tr to lye a minimum or mnximum amount of water that

3 flows in thex ditche.s or what irrigadon ditche.s are also considce  stœ k ditches. I hw e

4 no idm why the HaII and Greenwe  Ditche.s should be flowing and then suddenly em qe

5 to flow in early February. n e livestœ k I obKrved still ne ed watœ.

6 I conclude that, notwithstanding the purm se of irrigation ditches flowing during the

7 winter months, that water from these ditches, and esw cially nmretum ditchœ, rob the river

8 of its' nanlral flow and augment the groundwater table to the ultimate detriment of W alker

9 Tmke.

10 5. I conctlr with the Osce Y AUeJJPIenJ Technology Merltlmelzrl, August

1 1 1993, that the diversions in the Walker River Irriga6on District IWRIIX x)tlrce alm R are

12 not A hnically eo cient and that irrigation ditches should lx lined with imm rvious matv inl
. -- . .-.R-- .'

-F- D13 
to prevent leakagqN . . ' , . M pite this nt-tsments W RID has this year allowedC 

. - - .. -'

14 to lapse, a matching funds projed authored by the USDA Soil Conm ation Service, wltich

15 would have significantly improved the delivery system of inigadon water ( Mark

16 Twyeffolt USDA Soil Conxrvation Service, IXTM)IU'tI communicaion).

17 6. I concur with the snding of the rem rta Walker RfverA f?l W'tzler Rigltts Me el,

18 Nevada 1:1747r1??1e/2r ofconservation npzf Resources, Jlfnd 1993, that the readings de ved

19 for the inflow 1n* the W alker lmke from the W m er River repreKnt 84% of the hke's

20 rœharge during the m ritxl 1961-1M  and that ifthe lnke continues to receive 1>  thnn

21 84% of this recharge from the W alker Rivœ, all 5+ ;fe in the lake will lx m ixmed by the

t wio (uu conected :y22 high levels of total disrlved xllillsu . ? I also concur

23 NY W  that this level of toxicity is imminent and that the level of Total Dia lved Solids

24 ('rDS) has roched of 14,%  parts Ixr million (ppm). (sœ Attachment E, gmphics dcived

25 from NDOW  and lv xlnal communication, John Elliot, NX W ). n e level of the lake his

26 dropm d since this 1v 11 was authored to a level of 3941.2 fœ t atm e rea level in Februa!y

27 of 1* 5. The average amount of water the lake received during the m riod 1961-1%  was

28 103,*  acre feet which slowed the ovemll fall of the lake level, but did not halt it. To

4
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1 . maintain the W alkc at its prer t level, the I mke rm uires verage of 117,%  acre
' 

2 fœt of water N ' annum to countemftt y- ly evaN ation. To reduce the level of D S to

3 approximately 13,%  ppm D S, the lake would have to IiSe about 15 fœ t to a level of

4 3,955 feet (=  Attaclvnent E). The amount of addiuonetl acre fœt of water the I A e would

5 have to receive in 1995 to bdng the I Jlke to this level from 3941.2 feet is 495,%  nrrre fœt.

6 n e total amount of water Im uired to bring the l A e to tlzis level by M mY r 1* 5 would

7 612.%  KI'e fœ t Only in the flœ  year of 1983 did the amount of water entering the

8 W nlker l A e from the W alkœ River apprœ ch this amount

9 7. n e W alker River has lost a numY r of gauge se ons over the N t 20 years

10 through deactivadon caused by lack of funding and addidonally, there has never A n a

11 gauge station within 10 IIdIG of the delta of the Wnlker I A e (IX'I'OIUI communication, Jim

12 n omas, USGS). lt 11% and will continue to be, very difscult if not imm ssible, to

13 nr- nin the amount of water that ro ches the Lake on a yearly basis without adcpmfe

14 gauges. M ost xientists agrœ that mther on relying on a variable flow which is dffictllt to

15 measure, a minimum glmrante  level such as has 1= n worked out for M ono 1 .qb- in

16 Càifornia would lx moreprac6cal to prem e Walkertakes' viabihty liw xnal

17 communication, Gary L Vinyard, University of Nrvaol. lf the gllm nteed level of the

18 l >ke wem brought back to 1986 levels, it could result in not only a thriving fishœy, but in

19 a return of the m wer A t races which brought tourist revenue to M ineml County % 111 they

20 wœe canceled thrœ years ago tr aure of high alHlinity in the I Ae tlw xhnal

21 communication, Lou n ompxm, W atker Lake W orking Group).

22 8. Stomge rights for watc on the W est W alker River were originally assigned

23 under lxrmit number 5528 on June 6, 1919. Total acreage allowed to lx irrigated undœ

24 this m rmit is 30,%  acres. Total acre fed allowed stored is 89,612 acre feet n e Iennit

25 wis not issued until Aprtl' 27, 1971. Cee cate numbœ 8859 proving beneficial ux was

26 issued on œ tolx'r 15, 1976. W ater is controlled and distributed by the W nlker River

27 Irrigauon District (Iv M)11a1 commtmication, Steve Walmsley, Ofliœ of the State Enginœrl.

28

5
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1 . M ost inigated d in northwestem Nevada is granted an X s at least 4 acre fœ t
' 

2 lx'r ace of watc rights to grow c ps. lt is m skble to inigate with 3.5 acre fœt of water

3 lxr acre as is being done in Fallon, Neva% using drip irrigation tlxrxnal communication,

4 Mark Twyeffort) on an exmrimental bais. 89,612 ntu'e fœt of watc could effœtively

5 irrigate 22,e  acres, but could not effœtively irrigate 30,%  ac=  because this would lx

6 le'ss tha11 3 acre feet of water m r acre, an amount that is not suo cient to œ onomically

7 irrigate croplani

8

9

10 EXTWIJ'I'ED this cf day of March, 1995, at - o . Nevada.

11 '

12

13

14 ELVIN J. BUCHANAN, P.E.

15

16 SIJBSCRIBED and SW ORN to Y fore

17 me this CY day of March, 1*5
MARILYN MIK HELL

18 m -ry Public- stateof Nw..u -
' t Rcœ  :u= '>

19 x ete Nl- ExpREs = .1,1a
'N

20 . y

21 Notary Public in and for Oid

22 Colmty and State

23

24

25

26

27

28

6
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1 CHARLES R. ZEH, ESQ.
JAMES SPOO, ESQ.2
TREVA J. H EARNE, AW ORNEY AT LAW

3 ZEH , SPOO & IIEARNE
450 M arsh Avenue

4 Reno
, Nevada 895*

5 702/323-4599

6
Attorneys for Intervenor-petitioner7
M INERAL COUNTY

8

9 IN THE IJN ITED STATES DISTRICT COIJRT

10
FOR THE DISTRICT OF NEVADA

11

! z 12 IJNITED STATES oF AMERICA, )
2 r )l y @' 13 plainuff, ) IN EQUITY NO. C-125-C-ECR

< - t, ja ) '1 ! 1 -- 
w ALKER m veR PAIIJ'I'E ' )x 

.

<. . * 15 TRIBE, )
o l l 16 )2 
: I Plaintiff-lntervenor, ) MN DAWT OF GARY L.

rzl < 1: 17 ) vlNYwlzn, Ph.D

x tl g' vs. ); x t
r- 18 )

î i 19 wxt-u R RIVER IRRIGATION )
.2 ols-lx c'r

, a corporauon, et aI. )m
20 )
21 Defendants. )

)
22

STATE OF NEVADA )23
) ss.

24 COUNTY OF W ASHOE ) .

25

26 1, Dr. Gary L. Vinyard, being duly sworn, hereby state that:

27 / / /

28
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* L
K

1 1 . I have a doctorate in System atics and Ecology. I have taught sixteen

2 (16) years at the University of Nevada
, Reno. M y sm cial interests and research have

3
been Aquatic Ecology.

4
5 2. M y knowledge of W alker I mk'e includes study and m rsonal observation.

6 From this information I have formulated the following opinions. l have m rsonal

7 knowledge of the facts stated herein and, if called as a witness, I could testif'y
8

comm tently thereto.9

10 3. W alker Ioke is a naturally occuning section of the l >ke Imhontan that

1 1 xi te
,d in Pliestoscene agr. n e only other remnants of 1 mke Imbontan are PyramidQ e s

J8 sb 12 .Kt 
: Iok.e and Honey Imbe.*

> '-x 13
z Vt' 14 4. Desert lakes have a very tenuous existence because of the vagaries of

1 f :km
(* . * 15 climactic change and development. If lake levels drop, the total dissolved solids
C) # &
C) g t'# 1 6m increase signiscantly causing high éoncentrations of alkalinity and salts in the water.
* &c* 17
;z) 1p g Once high concentrations of dissolved materials reach certain levels, all vertebrate fish
N X (2, 18
2 i life ceases to exist. Although the Pyramid cui-cui, Tahœ  sucker, tui chub and*' 19

m
20 cuthroat trout are sm cies that tolerate higher levels of alkalinity/salinity, even these

21 '
sm cies will a rish. An indication that this is already occurring in W alker Lake is the

22 .
reduction in average fish size and longevity.23

24 5. W alker 1 -qk'e will shift from a vertebrate dominated community to an

25 n is means that 5sh will not continue to inhabitinvertebrate dominated community
.

26
the I-mke and it will become dominated by certain invertebrates, such as fairy shrimp,

27
,,8 udpole shrimp and clam shrimp.

2
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1 6. Fish are a major foY source for numerous bird sm cies, including loons,

2 m licans, swans, gèese, grebs, ducks, etc. n ese migratory water fowl will cease to

3 .
visit the T mke and will be forced to fnd other sustenance. Because these birds utilize

4

5 W alker I >k'e ms an important rest stop during migration, loss of the sshery resource

6 could adversely affect these bird m pulations.

7 7
. Hawthorne hms an annual loon festival to celebrate the arrival of the

8
loons in late winter.9

10 8. lt is widely believed that W alker Imk'e may have totally dried up nearly

11 6 ax) ears ago because the w alker River changed course for a time and terminatedâ 
, ya

8 ,z 12
Kt p in carson sink rather than in w alker Imke. Recolonization of w alker I-qke vertebrateX
> ''-' 13z ?
t' 14 population was possible after this time because the W alker River, continued to retain

: f :â m
4 . . 15 viable 5sh populations necessary for recolonization. n ese 5sh then regained access
o : &
Ch 5 V 16 , hannel. Recolonization forto walker Imke when the river returned to its present c: 4

n
* 17f f m

: g fluvial populations is no Ionger possible because of changes which have occurred inœ 
18x x t'

? E tlle lower walker River, including construction of W eber Reservoir, dewatering of the. 19

m
20 river between w eber Reservoir and w alker I-qke and alterations of 5sh populations in

21
the river.

22
9. If ;sh populations disapm ar from the I >be, it will take several years to

23

24 reestablish populations of tui chub, Tahœ  suckers and cuthroat trout in the l mke.

25 I mvo js jost
, reestablishmentOnce the existing ssh-dominated community in W alker

26
of viable fish populations capable of sustaining a recreational ishery would be

27
dem ndent on several factors. First, physical and chemical conditions in the lmk'e28

3
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J

1 would need to l)e restored. Subsequently, viable populations of sshes and their foe

2 resources would need to be reestablished. No entity that I am aware of supplies tui

3
chub pr Tahœ  suckers for stocking purposes at this time.

4

5 10. n ere are no comparable natural resources equivalent to W alker and

6 Pyramid 1 mkes. n ese are geologic remnants of a ' prehistoric lake that existed over

7 this area. Once lost, no biologist could guarantee that this Imke can be returned to it.s
8

present state.9

10

ç 11 ExEcu'rEo tlgs day of M arch
, 1995, at toeuo  , Nevada.

s8 o 12
X

e-x 1 3 . .. 6
te 14 ARY L. VINY , Ph.D

: j :x m
4 . * 15
o : &
(D g 'r' 16
m a r! SUBSCRIBED a d SWORN to before

ee' 17 before me thislo day of March, 1995 jx- 'N MARILYN MITCHELLR  !
14 Notary public - state of NevadaQ 
x # 18 -< . !m w . pszjnot Rxxa in wo x njq j ' ' '. .- . . ' ' gyvgcymgyr agjjo yy. j, joj I
'qt. .a 19 vx - j

m
20 county and state .

21

22

23

24

25 . '

26

27

28

4

. . . . . . z.
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' Henze-Buchanan Group .

Engineerw Geoscientixs and Environmental Managers
243 Stewart St. * RO. Box 2391 * Renq Nevada 89505-2391 ,
(702) 786-4515 * (800) 572-9798 * FAX (702) 786-4324 '

W ALKER LAKE PROPOSAL

DG RODUCHON

n e pur-  of this prolxsal is to provide in G cess of lœ ,e  acre feet * W m er i'

Lake dlm'ng 1H 5.

n e W alker Rivœ watm hed is rem rte  to have 113% of the ava e yearly
snow- k watœ contm t in dnta collected by the USDA on Fe ruary 14, 10 5. n e

average watœ content of the snov ck as calculate  by the USGS in the W nlker River

BaS:I in = dings taka from tIH  Coleville Gauge (55 yœr r= rdl on the West W alker
River and the Bridgcw rt Gauge (71 year = ordl on the Last Walkœ River totals 287,M
acre fœ t Ev&  if th=  was no furthœ plK ipitaion 1xtw= 1 Fe ruary 14 and Apnl' 1,
1995, the end of the winter x mn, the run-off would total 324,%  acre fœ t Since the

N sibillty of no fudhœ siglus' œnt pKipitaion is statistically ime ablej a mom realilic
estknation of lxltaltial rune would lx to ux a m* l which pre ds that the tmlanœ of

. the qmrqnn would lx normat This m* l suggœts tllat the W nlke.r River badn would ''

re ve an ade onal 86,%  Rrtre fœ t by Aprll' 1, 1O 5 for a total snow- k water œ ntent
of 410 (XX) acre fœ t '

W nlke Lake haG exœpt for a relenqe of 5,1*  acre fœt from W ebH  Rem oir
jduring the sprilfg of 1993 
, m ivGl no watœ fmm the W nlker Rivœ sinœ  1988 and is

dropping at the rate of 4 fœt lxr year. n e total dismlved OBIIS in Walkœ

Lake are ' g toxic levels for fish hfe tp- t level 14,%  D SI and Wnlker Lake
?ï:

has dœ lind  in eleve on to 3,941.2 fœt ASL. Smvival rates for new hatchery 5s11 in
1O 3 were esn'mnted at lGs thnn 7% by NDW . Fish survival l'ates for 5sh prer tly in the
lake are tutimnte.d at 1:dwea1 2 and 3 y= ; growth of 5sh is negligible during this time

if the TDS content ri=  to a œ unt of 15,A , th0  all 5:11 Efe will z'm qe to existzand

1. M . Comm., Sam Stegeman. Eagin<  W alker ltiver Paiute THG , February 7. 1995

2. M s. Conmu, John Elliotv Nevae  Divisiœ  of W zdlife, February 2, 1995

Serving l#e mining, zegc/, environmenml and bankinghelds.
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n at W m er Lake is close to dying is not the question. n e question is, dœ s any

entity other than MinH  Cotmty, who has lost 20% of their tax base nlnudy due to lake
diminution and has m tential losxs of 50% should the lake dieo te the only 1m11y
concerned with its demire?

n e lrom ul submitte  is mœnt as arescue m ckage for the year 1W 5 to stabilizz

the lake level while u ving little or no im-  on upst= m llqerq Rtvremh'onal llm  on

Topaz and Bridgqv t Rem oirs must lx able to enjoy the faciliues with no degradation as
to launching facilie  and sm rt sshing. Irrigated Rrtrex in Smith and M axm valleys should

rœeive their full allotmY t n e Wnlker Rivœ Paiute TriY  will m ive th*  full allotmct

which has not always tm l the car, and unlike m st ym  they will relœ  most of this

water through to the lake.t
J
l A sible e efit to the town of Ye gton is the œntrolled Kouring of the Walker
! WS
f River channel in the Mamn Valley. n e concern of high suddO run-off has pmmpted
1 wltm  and the Lyon County Commissioners to submit a rmuest to the C0rps of Engineers
=

rm uesting tbat they clear the channel of debris. No 1rs1xq1% has A n r= ived to this date.
n e last dme the channel was clœred, it was by nnnrcal catlses when the W alkœ Rivc

t1G*  in 1983. A controne  relœ  could help allcviate th-  conœna  eqm aB' y for

those Eving in nremm flce .d in 1983.

PRON SED RELEASE SCHEDULE. BRIX EY RT AND TOPAZ PESERVOIRS

W nlke take * 1 r= ive more nd watœ from the W nlker River sye m if the

prom sed rel-  Khedule is foEowed for two reamnm n ere will lx less wate 1=  to
grolmtlwatœ rœ harge in Smith and Ma*n Vv eys hm tR *me of the watœ I=IeaYZ is

prior to the effe ve date of the irrie on e mn. Addi6onaëy, th%  will lx less water lœt
to evam mdon ovœ the system; the premix is tllat watœ cvalm éon at W nlke I A e is

more or 1-  œ nstant and th=  is no m int wai*ng for water toevav te from BridgeM
Tom z, Artesia and W de  as wen.
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n e following xhealle csumes an avemge pv ipitation lxrilxl from February 14

through Apnl' 1, 1995.

TOPAZ QFRERVOIR

Storage: 13Jœ  acre feet as of February 1, 10 53

Month Prom e  Discharge Rewxrvoir Stomge Acre fœt ReleaW month)

Mmch 200 c.f.s. 13,5*  œf. 12,%

Apnl' 250 c-f-s. 14,500 a-f. 15,(X*

May 850 c-f-s. 20,5(* a-f. 51,400)'
J

' l June 850 c
-f-s. 48,500 a-f. 51,(X)0

.(
1
1 July 750 c-f-s. 46,4%0 a-f. 45,400=

August 400 cafs. 30,4%0 a.f. 24,4%0

Septemlv  300 c.f.s. 16,4K* a.f. 18,(00

tktoter 150 c.f.s 11,(Xf a.f. 9,(*0

Total nrtre f- relemqea from rem oirs: 225,%  acre feet

ProjH tvl Runoff (March l-œ toH  31) 223,%  acre fee/
Rem oir e ldion 2.5œ  acre fœt

Total 225,5*  acre feet

3. M arcb 1 rem oir levels e 'nufM  at 18,%  acre feet

4. USDA pmjedons aqhksted for 1O5 mowpack
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BRIX FX RT QRGERVOIR

Storage: 10110 acre f-  as of January 25, 19955

Month Prom e  DiKharge R= oir Stomge Acle FM  RelM-tMonthl

Mamh 200 c.f.s. 5,(00 a-f. 12,(%0

Aprll' 200 c.f.s. 6,(*0 &f. 12,4K0

M ay 250 c.f.s. 18,1)0 a.f. 15,4*0

June 4%  c.f.s. 30,(œ  a.f. 24,(/1Y
J
i July 200 c

.f-s. 28,(œ  a.f. 12,(*!
f
1 Augux 200 c.f.s. 22,(00 a.f. 12,400=

Septemtu  150 c.f-s. 17,(%0 a-f. 9,(00

(lc:::er 1 (x) c-f-s. 1 j,(ty) a-f. 6,(#y)

Total acre fœ trdemqez from r= oir 102,%  acre feet

ted Run-offtM h 1, œ toH  31) 110,e  acre fed6Projœ
Rem oir augmene on -8.*  acre fed

Total 14F2,%  acre feet

5. M arcb l H .'m*'M  rem oir level 15,%  acre feet

6. USDA pmjetiolks e ustM fer 1O5 snov ck
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COMBINED RIVERFLOW S

M onth c.f.s.

M amh 4*

Apnl' 450

m y 1, 100

June 1,250

July 950

August &X)l
z
I septemt.r 450
!
t
1 tx4o*  %0
X

THE wXBUSKA GAUGE

Because of groundwater depletion in Smith and Mamn Valleys in 1* 4, it is

unlikely thaq at least to te  with, tllat Walkœ Rivcs flows at the Wabuska Gauge will lx
substantial, even though xme non-retum ditches (Hal1 and Cyrœnwe l have tm l running
during the winter months.

Provided that the dtch diversion is minimal in Mamh, it is m ssible that 30% of the
flow or 130 c.fs. would reach the W abuska gauge. This flow will dv eaqe in Aprtl' with

the effœuve e inning of the irrie on - mn wh> watœ is delivere,d to the ditchœ, but
should inrtreaqe to 50% in May lxcause the projœte flow of 1,1œ  c.fas. is more tbnn
double the A I)r watœ rights and the remaining flow will move at a sle  which will
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. inhibit m undwater capture. Even if 50 c.f.i were lost to irrigation and other catkses

Y low Wabu%  Wnlker 1 >be would still re ve 30,%  acre fœt in May alone.

TC W ATER M ASFER

It apm ars that the watœ IIN'LSA  exa'd=  a considerable amount of lœ way in

administering water allte on under C-125. Ups- m storage in the rem oirs is

supm xd to begin Novemlxr 1 and end on M amh 1, which coinddes with the Ysnning of
irrigaNon e qnn. W atœ is then relM qezl to the senior water righe holders. However, in

M amh, 1W 3 for example, water storage innreme  in Bridge-  Rem oir by 10,e  acre

fœ t

Since this projv ..al A s not violate C-125 in any way, the water master could

implement the by using the t1*  con% l argument w101 m ssible dix ta's.

TM EFRAM E

J
l Time is of the ex ce in implementing this to halt the 'on of

f Wnlker Lake- n e Walkey Rivœ Paiute TriW  haq agrœd to considc rele ng water from
1 Wde  Rem oir to Wnlk- I mke thmugh the chnnnel cleae  in 1W3 if they can te
=

assured of this flow Khe tlle.

Submite  by:

KelWn J. Buchnnnn, P.E.

7. M s. Comm., Sam Steg- n. Engin- . W alkœ Rive Ihiute Td%

.D
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- Henze-Buchanan Group

' Engneer.w Geosciendsts and Environmental Managers
' 243 Stewart St. * R0. Box 2391 @ Ren ao Nevada 89505-2391

(702) 786-4515 * (800) 572-9798 @ FAX (702) 786-4324

James S>  M arch 2, 1O 5
Zeh, S-  and Hearne
450 Marsh Avenue
Reno, NV 895*  .

Re.. Wtzller ïnke N N tZI

IMarlim,

As we diKuse  this moming, the volume of contained waterin the snow pack
when the prom sal was authored on February 14 has ZW XAUqM by almm t 20 % te y to
whœe we are at aY ut 91% of the Apnl' 1 snowpack for moisture content Not only did we
have no prœ ipitadon for two wœks, we had a r= rd wann FGruary. n e moisture in the
snow- k did not totally disap-  of œurx. Both Bridge-  and Tqm  Rem oirs
contain 5% more watœ than I ekimated and x me has m nded in upland me ows.
lt is imm eble * project ava eplwipie on ovœ any *me mrie and it is not unusual
that this > 'cttlar two wœk lv itxl should have no prœipitadon. Even in winter, the
Si=  wœ thc m ttcn is dominnted by a *igh pessure dom  IU dFatGI on avn ge by & 8
very active storm systemi It would lx most tmfnrnlnnte if we wœe to gd di= uraged by
the Fevious two wœk lack of pv ipitilion, not pursue the and then snd that
M arch pecipitadon has intw a!yvl the mowpack to theFedicted lcwveL I have no reaqnn to
change my pmm mal Ixqe  on the February pzœ ipie on totals.

As to your que on m mt groundwater, prœ ipitauon tllis y-  wBl Ilave vcy httle
impact on groundwatœ levels in Mamn and Smith VaO R M l Staéon 6 in Smith Valley
and the Yaington wmtlter stadon llad r= ive  dleirnonnal tk*e  I-AN I' 30
pv ipitation by 1anuary 31, but the warm wœthœ in Feruaq minimizM  the immct of thks ' '
alm e normal precipitation ( although Ye gton has had 0.5 mches of prœipita;on in flrst
2 days of Marchl.

, It ëw rs likely that a we>  1Mtte111 is xtting up that will continue tkough next .
w*k A1l m rties can nrrztts the Snœtel tkqta on a daGy ha'q and the snov ck may, by
Y y next wœk show a siglufi' œnt inrtre>œ: n is would IIDWX M 'ty toreview
current data and lxrham  an infonnal din smon w1t11 the lmrties could commence next
week

Your que ons regarding the M arch 1 storage dexdline wce xund and I was
rerniss in writing only one r talœ  in explnnnn'on on this matter. n e storage e =n ends
on M arch 1 if the wmior watœ rights 1Im  x mand the1r irrigaion water on that &te. If
they dont then waA  can te stored in the r= oe  unt; such time as they do. Whœ I
said the W nf- zmter had lœway in relmm'ng this watœ, he lm ls the approval of various
other Imrliei l think th%  + a mœlu'mism for - ly rele , but a; Imrties would have to
agrœ : n e x.nior water rights um  would have to rm uest the relœ  of this water,
knom ng full well that the pur-  of the releaR is for W alkœ l Ake. n œe is an
intx ediate stœ  in the ss and then, ade rmnlly, the State Enginœ r would have to
lm nit a change in lxne cial ux at the Ixint of évermon x, that water œ uld go to W alkc
Lake n is is not a walk in the m rk, but it e- inly could lx achievable thmugh
ce 'oa

Serving the mining, Ieglt environmental and Orlkingle/tls.
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l believe the W atemuqter has more l- ay in relœ  of storage water ifhe Y lieves
that down- m flGxling is a m skbility.

n e release of water from the rem oirs * Rezmmmtxlate the mixing of the W eed Pit
water V II alx lm uire >me a- ment lxtween parties. n e prom e  ra*o of ten to one
(10/1) pit water to rivc V II rm uire aconstant flow which may not neœmun'ly conform
w1Q1 C-125. n ese are all tough que ons.

As to the * ml (xmdition of the pr- t snov ck it is more similar to that of a late
Apnl' snov ck Tkm tkV of lanuary rains and warm Pebruary tem , it is almost
satlmate , meaning that a few warm %ys could caux a sie ' cant melt. In xme resw cts
this has already Iupm ne,d.

Plœ  call me if you have any further que ons.

Sincœel

e ' uchanan, P.E.

!
ê

cc: Treva HearneI

1
f
!
=
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* l SERW CE LIST

2 Shirley A. Smith W estèrn Nevada Agency
3 Asst. U .S. Attorney Bureau of Inidan Affairs

1œ  W est Liberty, Suite 6*  1677 Hot Springs Road
4 Reno

, 
Nevada 89501 Carson City, NV 89706

5
Roger Bezayiff Scott M cElroy

6 Chief Deputy W ater Commissioner Groene, M eyer & M cElroy
U .S. Board of W ater Commissioners 1œ 7 Pearl Street7
Post Oflice Box 853 Boulder, CO 80302

8 Yerington, NV 89447 '
M atthew R. Campbell, Esq.

9 James T. M arkle M ccutche, Doyle, Brown & Enerson
10 State W ater Resources Control Board n ree Embarcadero Center ,

Post Oflice Box 1*  San Francisco, CA 94111
11 sacramento

, CA 95814
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